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CHIEF JUSTICE TAFT.* 


The high office of Chief Justice of the 
United States is one that brings honor to 
any person, however exalted his position 
amongst his fellows. William Howard Taft 
as man, citizen, statesman and jurist more 
nearly approximates the status of honoring 
that great office than any man, living or 
dead. 

He had held the highest civil office at 
the gift of his people and might have re- 
tired on that recognition with his name at 
the top of the-scroll of faine, for the elec- 


‘tive office of President of the United States 


has no superior. He had held next to the 
highest judicial office, for the Federal Cir- 
cuit Court of Appeals ranks next to the Su- 
preme Court. He had performed with en- 
ergy, discretion and good judgment the du- 
ties incumbent upon the counsel and advo- 
cate who appears for the great Republic in 
the Supreme Court, for it is the Solicitor 
General who performs these duties. He 
had presided as a kindly but wise and firm 
executive over an alien people, taken from 
bondage but yet under subjection, because 
of the unpreparedness of the Philippines for 
self government. He had done much more 
and done it well, including the sacred and 
trying duty of arbiter between capital and 
labor. 

He has the respect, veneration and mili- 
tant love of his own people, understanding- 
ly, unstintingly and enthusiastically ex- 
pressed. There were no politics in his nom- 
ination, no sectionalism in his selection and 
no partisanship in his confirmation. There 
Was no competition pending executive con- 
sideration and there are no embittered riv- 
als. There was just one Chief Justiceship 
and just one Taft. A great people knew 

*(The absence of our. Associate Editor, Mr. 


Shelton, in London, has prevented an earlier 
appearance of an appreciation of Chief Justice 


Taft, which it was desired should be prepared 4 


by him.) 
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their man and their minds and the appoint- 
ing power was conscious of the fact. 

In rank he is comparable with Washing- 
ton in that he is first as a man, first as a 
statesman and first in the Judicial establish- 
ment, He is like him in that he was ever 
in “the fierce light that beats around a 
throne.” He is unlike Washington in that 
he has escaped the calumny that’ dogged 
the footsteps of the Father of his ‘Country. 
In freedom from slander, Taft is sui generis. 
From Washington to Wilson the Chief Ex- 
ecutive has been a target for the-vilest vi- 
tuperations conceived in the wickedest per- 
sonal envy and bitterest political strife. The 
combative Roosevelt stabbed his traducers 
into silence and confession with the light 
of a judicial trial, but the dignified Wash- 
ington, the long-suffering Adams and the 
martyred Lincoln (and one may speak of 
the dead) trusted their reputations to pos- 
terity. And posterity is still defending 
them, 

That Taft has escaped this unreasoning 
fury, so graphically depicted by Carlisle, is 
one of the qualifications for the sacred post 
of Chief Justice of the United States. The 
fact evidences a fearlessness and’ a purity 
and firmness of character that, standing out 
like a Gibraltar, discouraged that fiendish 
method of political assault whilst it stimu- 
lated a love and admiration that lies in the 
hearts of the people for men who are willing 
to sacrifice for principle. That public af-’ 


fection became appealingly personal ‘as ead 


traveled about the country. 


It is all the more remarkable in that Taft: 


supplied provocation in abundance to the 
politicians. 


Historians wiil-concede that it. 
cost him a second term in the presidency: 


His celebrated Greensboro '(N.C.) address’. 


sounded the death, knell of political judicial~ 
appointments and the wicked “judicial fam-. 


ilies” that he condemned. : ““The; party lead- 


ers,” said he, “may. name the political office: -’ 


holders, but so long as I am President; no 


man shall ascend the Federal: Bench except’ 


for reasons of qualification for: that: high : 


and sacred - office, regardless of politics.” 


From Mason and Dixon’s Line to the Gulf 
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there went forth a wail of protest that the 
Republican party organization in the South 
had been stricken unto death, for its lead- 
ers lived largely upon its patronage. But a 
grateful South gave him twenty fold of its 
great heart for every political enemy he 
made and, moreover, it stood with its life 
and its sacred honor to defend his motives, 
although, for reasons that need no com- 
ment, the South was helpless to prevent his 
political assassination. And thereby the 
great Judge Maker has become the great 
law giver. 

_ For these reasons the student of the his- 
tory of the life of Chief Justice Taft is 
constrained to believe in destiny, for he has 
appeared in places of power at the most 
cppertune moment, an instance of which 
was the assumption of his last duty. 

It is the believer in the “elasticity” of the 
Constitution who wishes to preserve its fab- 
fic and structure. For that reason Amer- 
icans must herd closer together in govern- 
mental policies, that the Great Covenant 
may cover them all without too much strain. 
Here is where Mr. Taft’s greatest con- 
structive usefulness will appear. The peo- 
ple need a Constitutional leader—a Moses 
to guide them out of the wilderness of doubt 
from which they are incapable of fleeing. 
The student will accept him as a mentor, 
the Bench and Bar will bend to his decrees 
and business will cut its policies to his meas- 
ure. An era of contentment, resting upon 
a foundation of confidence, lies just ahead. 

John Marshall’s fame lay in recognizing 
things that belonged within, the shelter of 
the Constitution, as much as in discovering 
the counterfeit and the expedient pretender, 
who sought its protection. Taft’s fame will 
lie more largely within the latter, for the 
Great Instrument now covers a wide field 
of theories and fancies, Owing to the pomp 
and tinsel and humane pretensions of mod- 
ern proponents, Taft’s work will prove more 
difficult, but it none the less thoroughly will 
be done. Like a Saint Peter, he will stand 
at the gate and call for the credentials of 
applicants for constitutional protection and 





| conservative state in the Union. 


| the old traditions. 
. fied into the form of statute, an archaic rule 


it must be a certificate that John Marshall 
would have approved. So fong as the spirit 
of the Great Marshall lives in the heart of 
the Chief Justice, just so long will America 
be the land of equal opportunity, the real 
essence of democracy. 

Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS 





WHAT IS DUE PROCESS OF LAW IN 
PROCEDURE?—The Supreme Court, in the 
recent case of Ownbey v. Morgan, 4. Sup. 
Ct. 433, declares that the 14th amendment to 
the Constitution, does not prohibit methods 
of procedure that have long since been discard- 


/ ed by modern society even though never chang- 
; ed or have been perpetuated in obsolete stat- 
: utes. 


Delaware is, in some respects, the most 
It regards 
with great respect the ancient landmarks and 
For instance, it has petri- 


of procedure based on an old custom of the 
City of London requiring a non-resident de- 
fendant sued by foreign attachment to give 
security to the value of the property attached, 
as a condition of the right to appear and de- 
fend. In the principal case, defendent was 
sued, and being unable to give special bail was 
not allowed to appear and defend the action. 
The theory of this law, following the Custom 
of London, is that a non-resident brought in 
by attachment should, before having the pri- 
vilege of personally appearing to the attach- 
ment, put up bail equal in amount to the plain- 
tiff’s claim. Otherwise he might appear and 
defend and, if he lost, suffer only the property 
attached to be applied to the judgment. It 
was the theory of this Custom of London, that 
before a defendent should have the privilege of 
defending in case of foreign attachment, he 
should make it possible for the plaintiff to se- 


.cure immediate satisfaction of his claim if he 


succeeded. 

The early colonies, in adopting the remedy 
of foreign attachment, incorporated the custom 
of London with respect to special bail to be 
required of all defendents personally appearing 
to the action. But all states except Delaware, 
we believe, have abolished this harsh and bar- 
barous practice. 

The question before the Supreme Court was 
whether an old form of action or remedy may 


be so out of harmony with modern ideas of: 
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justice as to amount to a violation of what is 
now considered due process of law. There can 


hardly be any doubt that if a new law should: 


take away a defendent’s day in court, it would 
be held void, but it seems, that an old rule of 
procedure once accepted as due process of law, 
which effects the same result, will be valid. 
This, at any rate, is the decision of the Sup- 
reme Court in the Ownbey case. The court 
said: 


“The due process clause does not impose up- 
on the states a duty to establish ideal systems 
for the administration’ of justice, with every 
modern improvement and with provision against 
every possible hardship that may befall. It re- 
strains state action, whether legislative, execu- 
tive, or judicial, withim bounds that are con- 
sistent with the fundamentals of individual lib- 
erty and private property, including the right 
to be heard where liberty or property is at 
stake in judicial proceedings. But a property 
owner who absents himself from the territorial 
jurisdiction of a state leaving his property 
within it, must be deemed ex necessitate to con- 
sent that the state may subject such property 
to judicial process to answer demands made 
against him in his absence, according to any 
practicable method that reasonably may be 
adopted. A procedure customarily employed, 
long before the Revolution, in the commercial 
metropolis of England, and generally adopted 
by the states as suited to their circumstances 
and needs, cannot be deemed inconsistent with 
due process of law, even if it be taken with its 
ancient incident of requiring security from a 
defendant who, after seizure of his property, 
comes within the jurisdiction and seeks to in- 
terpose a defense. The condition imposed has 
a reasonable relation to the conversion of a 
proceeding quasi in rem into an action in per- 
sonam; ordinarily it is not difficult to comply 
with—a man who has property usually has 
friends and credit—and hence in its normal 
operation it must be regarded as a permissible 
condition; and it cannot be deemed so arbi- 
trary as to render the procedure inconsistent 
with due process of law when applied to a de- 
fendant who, through exceptional misfortune, 
is unable to furnish the necessary security.” 


We cannot see why the ancient origin of a 
rule of procedure has anything to do with the 
question of whether it amounts to due process 
of law. It is our conceptions of justice, not 
those of our aboriginal fathers, that should de- 
termine such an issue. If the rule announced 
by the Supreme Court is true then the law of 
any state could require a defendent to hold in 
his hand a red-hot poker to determine the 
truth of his denial of plaintiff’s claim. This 
was once a legal method of procedure. We 
are disappointed in the Supreme Court’s de- 
cision, not so much as to the actual results, 
as in its reasons, especially that reason which 
attaches importance to the age of a rule of 
Procedure as giving it any greater consider- 


XUM 





ation under the due process of law clause than 
if it had been born today. 





CARRIER’S LIABILITY FOR GOODS UN- 
DER FORTY-EIGHT HOUR CLAUSE OF BILL 
OF LADING ACT WHERE CAR IS ENTERED 
BY CONSIGNEE.—A case involving $23.50 for 
126 baskets of grapes stolen from a freight car 
is the occasion for an important decision of the 
Supreme Court of the United States in the re- 
cent case of Michigan Central R. R. Co. v. Owen 
41 Sup. Ct. 554, 

In this case, Owen received a carload of 
grapes. Within 48 hours after arrival, he ac 
cepted the car, broke the seals and began to 
unload. During this process 126 baskets of 
grapes were stolen and suit is brought against 
the carrier for the loss. With only one dis- 
senting voice (McReynolds), the Court held 
the carrier liable, holding that under the pro- 
vision of the uniform bill of lading that prop- 
erty not removed within 48 hours after notice 
of its arrival may be kept in car, depot, or place 
of delivery, subject to the carrier’s responsi- 
bility as warehouseman, etc., the carrier’s lia- 
bility as carrier continues during the 48 hours, 
unless the property is removed within that 
time, though the car is accepted by the con- 
signee, the seals broken, and unloading com- 
menced. 

The controversy here centers around the con- 
struction of section 5 of the Uniform Bill of 
Lading Act, which provides that “property not 
removed by the party entitled to receive it, 
within 48 hours, exclusive of legal holidays, 
after notice of its arrival has been duly sent 
or given, may be kept in car, depot, or place 
of delivery of the carrier subject to a reason- 
able charge for storage and to carrier’s re- 
sponsibility as warehouseman only, or may be, 
at the option of the carrier, removed to and 
stored in a public or licensed warehouse at 
the cost of the owner, and there held at own- 
er’s risk and without liability on the part of 
the carrier and subject to a lien for all freight 
and other lawful charges, including a reasonable 
charge for storage.” 

The defendant contended that when consignee 
accepted the car and broke the seals, it was 
released from further liability as carrier on 
the ground that the goods had been delivered 
to the consignee, and that its liability was that 
of warehouseman only. To this argument the 
Court replied: 

“The answer puts too much emphasis upon 
the distinction between property removed and 


property delivered. The property here was not 
delivered; access was only given to it that it 


* might be removed, and 48 hours were given for 
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the purpose. Pending that time it was within 
the custody of the railroad company, the com- 
pany having the same relation to it that the 
company acquired by its receipt and had dur- 
ing its transportation. The bill of lading is 
definite, as we have pointed out, in its provi- 
sions and of the time at which responsibility 
of the company shall be that of warehouseman, 
and by necessary implication, therefore, until 
that responsibility attaches, that of carrier ex- 
ists.” 





LOCATING A MINING CLAIM ACROSS 
STRIKE DOES NOT DEFEAT EXTRA-LATER- 
AL RIGHTS.—When a prospector discovers a 
vein of ore on public lands, he is entitled to 
lay out a claim on the surface running parallel 
with the vein 150 feet long and 600 feet wide. 
If the apex of the vein is cn the claim, the 
claimant may follow the dip of the discovery 
vein beyond the end lines, but is not entitled 
to ore beyond the side lines. But suppose the 
prospector makes a mistake as to the direction 
of the vein and lays out his claim at right 
angles to the strike, is he entitled to regard 
his side lines as end lines in order to follow 
the dip of the vein? The Supreme Court of the 
United States has settled this troublesome 
question in the recent case of Silver King Coali- 
tion Mines Co. v. Conkling Mining Co., 41 Sup. 
Ct. 426, holding that where a claim is located so 
that the vein crosses the claim, instead of run- 
ning lengthwise, as in the typical case, the lo- 
cator does not thereby lose his extralateral 
rights on the dip of the vein beyond his end 
lines, under Rev. St. § 2322, but what he in- 
tended for his side lines are treated as his end 
lines, and he is entitled to the dip between 
vertical planes through those lines. 

The defendant contended, however, that plain- 
tiff had not established the fact that the vein 
crossing his location was his discovery vein. 
In this case there was some evidence that there 
was a vein running the length of plaintiff's 
claim and defendant contended that, at any rate, 
there was a presumption that this vein was 
the discovery vein. The Court of Appeals fav- 
ored defendant’s contention, but the Supreme 
Court held that there was no such presumption 
and that the evidence was not convincing that 
there was, in fact, any other vein. 

Another contention of the defendant was 
that the plaintiff’s shaft was 400 feet from the 
apex of the vein alleged to be discovered by 
plaintiff; that if the end lines were to be re 
garded as the side lines, then this shaft was 
not on the claim, since the claim could not be 
wider than 300 feet on either side of the vein. 
In this argument the Court replied: 


“It is urged that if the end lines be taken 
as the side lines, then the discovery shafts be- 





ing four hundred feet distant from the apex 
of the Crescent Fissure left either the vein or 
the discovery outside the location with the side 
lines limited as they should be. But at that 
time there was no requirement making a dis. 
covery shaft essential to a valid location. And 
in any event our conclusion being that the pe 
titioner must be presumed to have discovered 
the Crescent Fissure, however it may have been 
done, the distance of the shafts does not affect 
the case.” 








NEED OF A_ SPECIAL PATENT 
COURT THE ENGINEERS 
POINT OF VIEW.* 


Why a special patent court? asks T. W. 
Shelton, in your issue of May 13th 
My answer is: 

Because rational decisions upon scientific 
questions are not customarily rendered by 
courts as at present constituted. Hence the 
aim and object of the Constitution to en- 
courage progress in scientific and liberal 
arts is defeated by the common holding of 
legal facts inharmonious with natural law 
and antipodal to mechanical effect. Whole 
sale blackmailing of the public is carried 
on in the exploitation of unscientific decrees 
rendering the situation intolerable. 

The report of the Patent Law-Association 
on the Oldfield Bill, page 8, February 15, 
1913, says: 

“That patent litigation is expensive, re- 
sults uncertain and decisions conflicting, 
must be admitted.” 

Thus, this complaint is not that of a mere 
engineer as the lawyer—like assumption of 
Mr. Shelton, would mislead one to infer. 

The statutory qualification for the ex- 
aminer passing on the grant of the patent 
is that he possess competent scientific abil- 
ity and legal knowledge combined. That is, 
familiarity with the subject of the art which 
determines novelty and knowledge of the 


*(This article, by an eminent engineer, if 
answer to the editorial by our Associate Editor, 
Mr. TI. W. Shelton, is interesting as presenti 
the viewpoint of a profession vitally interest 
in a particular class of judicial decisions. 
tone of the article bears out the statement of 
Dean Roscoe Pound, of Harvard, that there is 4 
growing disposition on the part of other learn 
professions to question the competency of the 
lawyer to determine scientific problems with 
which such other professions are more specially 
familiar.—Ed.] 
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mechanical principles or natural law of ac- 
tion which differentiates between inventions 
of the same class. 

The qualification of the judge on the oth- 
er hand who now determines the validity 
of the patent grant and decrees its scope 
and effect is that of legal knowledge, 1.¢., 
familiarity with the principles of equity 
which can be intelligently applied only in 
the light of precise understanding of the 
state of the art and mechanical laws in- 
volved, and the Federal courts without sci- 
entific training or knowledge of the arts cus- 
tomarily reverse the Federal Examiner who 
has ruled upon the matter in the light of his 
dual qualification. 

Thus, before a court, lacking in familiar- 
ity with the history of the art and scientific 
principles involved, the trial for infringe- 
ment at times is comparable to the Salem 
trial for witchcraft in Colonial days when 
the guilt or innocence of the party was de- 
termined by the unscientific belief or me- 
chanical ignorance of those who adjudged 
the case. 

The invaluable kind of assistance or du- 
plicity by which opposing counsel put it 
over the scientific inefficiency of the court 
is sufficiently warned against by the argu- 
ment of Mr. Shelton’s communciation and 
his specifications regarding the employment 
of the right kind of an attorney to put it 
over. Such a warning is a parody indeed 
on the equity and justice of the present sys- 
tem of adjudication of scientific causes. 

With the rapid advance in the complexity 
of the scientific arts, frequency of irrational 
decisions on the equities of patent causes is 
increasing by leaps and bounds. As a mat- 
ter affecting the interest of the layman and 
the dignity of the law, ex parte hearings are 
inadequate for the public weal. The error 
of presumption of the charge in Mr. Shel- 
ton’s argument that the writer, as a layman, 
sought a forum in which the lawyer and his 
views are excluded can be verified by sub- 
mitting his refutation to the editor of Ce- 
ment and Engineering News on the spe- 
cific charges made therein, to-wit, that in 


XUM 


a comprehensive analysis of eight decisions, 
one by the Supreme Court, four by Courts 
of Appeal and three by Circuit Courts, 
twenty-two out of twenty-three engineering 
questions relating to resistance of materials 
were erroneously decided therein and each 
and every erroneous decision constituted a 
reversal of the holding of the scientifically 
trained examiners of the United States Pat- 
ent Office, an inexcusably pitiful record of 
inefficiency and error. 

The lawyer’s viewpoint is that the best 
results may be secured in the adjudication 
of patent causes by the judge unfamiliar 
with the art and possessing that judicial 
temperament arising from perfect lack of 
information regarding the subject-matter 
and his determination of the questions at 
issue through lawyer-like presumption and 
assumption rather than by the application 
of scientific laws and principles which he 
could not be expected to acquire without 
years of painstaking effort and study, differs 
indeed from the viewpoint of the engineer. 

Lawyer-like presumption is found in Mr. 
Shelton’s assumption that it is well to em- 
phasize that the government is not an ac- 
commodating assembly of individual views, 
but that it is a co-ordinated system of sci- 
entific principles so interdependent that the 
failure of one to function is adversely re- 
flected in every other. It would seem that 
it is a most accommodating assembly of in- 
dividual views, indeed, from the divergence 
ot opinion between judicial holdings of the 
patent office examiners and the Federal 
Courts in the eight cases analyzed by the 
writer. Of the co-ordination which Mr. 
Shelton’s theory of the ideal in patent ad- 
judication presumes now to exist, hardly 
a trace can be found, as the chemist would 
say, by the most careful analysis. Such 
lack of co-ordination is the thing to be 
remedied by the scientific patent court. 

It is known that the specialist prepared 
to pass instantly upon questions in his spec- 
ial line can do so with accuracy and dis- 
patch, whereas the judge pressed with an 





| enormous amount of work is both inaccurate 
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and lacking in expedition in arriving at his 
conclusions. In a single decision by a judge 
whose salary amounts to $7500 a year, the 
public is sometimes fleeced one hundred 
times the amount of his salary in the course 
of five to eight years, although the patent 
litigant against whom the judgment of in- 
fringement was originally rendered may not 
be held for a single cent because of the 
unscientific nature of the decision subse- 
quently to be reviewed in respect to utility 
of the grant in the accounting before the 
amount of damages or profits are awarded. 
The decisicn on the technical question of 
infringement is in the meantime exploited, 
the public blackmailed for years before any 
step is taken by the courts to eradicate such 
public nuisances. 


Mr. Shelton states faulty decisions often 
result from neglect of the attorney to file a 
petition for rehearing. As a practicing at- 
torney he has probably filed such petitions 
in other than patent causes, and thus is un- 
familiar, as the patent litigant is, with the 
fact that this procedure of the law in patent 
causes is comparable to the vermiform ap- 
pendix in the human anatomy—it causes 
much trouble and expense, but what useful 
function it performs no man knoweth. The 
honest patent attorney frankly advises the 
litigant that the only beneficial result of 
filing such petition is to pave the way for 
petition for certiorari to the Supreme Court 
of the United States, which rarely goes into 
matters of mechanical fact or disturbs an 
error of a court of appeals reversing in ef- 
fect a natural law. 


If the five leading patent attorneys whom 
the writer has employed at different times 
and requested a citation of a single example 
where a court of appeals had granted a pe- 
tition for rehearing because the court had 
erred in reversing a fundamental law of 
nature, were unable to discover such an ex- 
ample, perhaps Mr. Shelton will be able to 
improve on their findings, and if so, his re- 
search will be of value and interest alike 
to the lawyer and engineer. 





The argument of Mr. Shelton upon what 
Thomas Jefferson would say today as to the 
idea of the scientific man passing upon sci- 
entific questions brought before the court is 
worthy only of the passing remark that 
Thomas Jefferson’s knowledge of the pres- 
ent-day mechanical contrivances would be 
se archaic that his opinion of the proper 
method of the trial of the scientific cause 
would be immediately admitted by him could 
his shade be interviewed today as beyond 
the scope of his comprehension. Indeed, the 
scientific performance of the wireless tele- 
graph and telephone would have resulted 
very likely in the trial for witchcraft of the 
inventor responsible therefor had he lived 
in Thomas Jefferson’s day. 

We have undoubtedly a very perfect sys- 
tem of rules of equity, rules which are anti- 
podal to each other dependent on the state 
of facts to which they are to be applied. 
Court blunders arise in general in applying 
a correct rule to an assumed state of facts 
inconsistent with the actual state. This 
may be illustrated by a further analysis of 
one of the cases cited in the Literary Digest. 
In this case change of degree was the prin- 
ciple relied upon by the successful attorney. 
This principle in simple language is that a 
change in form or proportion of the part in- 
creasing the strength of a member does not 
take it from under a patent unless the 


change produces a new mode of operation; 


i.e., a new mechanism. Consider now the 
case of a flat plate of reinforced concrete 
with its steel tie in the bottom. ‘The steel 
takes tension and the concrete compression, 
an ancient principle. In resisting bending, 
tension and compression of flexure are held 
in equilibrium by horizontal shears. Such 
horizontal shear distortion would be pro- 
portional to the summation of the moments 
from the center toward the end. Hence the 
greatest horizontal shear distortion occurs 
at the end or adjacent to the support with 
the steel in the bottom. Removing the steel 
from the bottom to the top, anchoring it by 
continuity from rigidity to the support and 
dropping it to the bottom at mid-span, pre- 
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gents a condition of restraint resisting nega- 
tive bending at the support and resisting 
positive bending at the bottom at the center 
of the span. Now horizontal shear intensity 
is still proportional to the summation of the 
moments, but will be greatest not adjacent 
to the support with restrained or continuous 
beams or plate, but at the line of inflection 
where the curvature changes from convex 
upward to concave upward and will be zero 
at the support. Hence the coation of the 
metal and concrete is antipodal in the two 
cases. ‘They constitute a different mechan- 
ism according to the simplest and most ele- 
mentary mechanical principles and any court 
holding to the contrary is reversing funda- 
mental laws of equilibrium for which the 
Federal Courts appear to possess unlimited 
contempt. 

Again, not only did this court hold that 
placing the steel in the top was the plain 
mechanical equivalent of putting it in the 
bottom, but that its lateral position was im- 
material, although in one case anti-clastic 
curvature is produced and synclastic curva- 
ture as the inherent result of its disposition 
and location and in the other case. The 
court thus erroneously reversed the tech- 
nical examiner of the patent office as to the 
difference in means which the different lat- 
eral arrangements entailed. 

The distribution of this decision, contain- 
ing the judicial holding that putting the steel 
in the top of a concrete floor was the plain 
mechanical equivalent of putting it in the 
bottom, involves a potential menace to the 
public safety. A not over-bright foreman 
might assume that the court was correctly 
advised in the matter, and following the le- 
gal facts of the decision, reverse the posi- 
tion of the steel in the engineer’s design 
from the top to the bottom, where it should 
not be, and from the bottom to the top, 
where it should not be, and thus destroy 
the safety of the structure, and menace the 
lives of the workmen or tenants or perhaps 
kill a dozen or more of them. 

In his contention that the patent should 
te interpreted by the lawyer, Mr. Shelton 
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disagrees with the holding of the Supreme 
Court of the United States in Carnegie v. 
Cambria :: 

“The patent is not addressed to lawyers,’ 
or even to the public generally, but the 
manufacturers of steel and any description 
which is sufficient to apprise them in the 
language of the art of the definite feature 
of the invention * * * is sufficiently definite 
to sustain the patent.” 

If the Supreme Court has the right idea 
of the matter, the patent should be valid 
if it is not understood by the lawyer and 
can the lawyer-judge properly interpret it 
unless the specialist is called in to help? 

These are matters upon which the layman 
would like some information which would 
clear up the nebulous nature of the ideals 
of the legal fraternity regarding the best 
mode of procedure in such cases. 

Upon this question of the meaning of the 
language, the Eighth C. C. A., in the case 
referred to in the Literary Digest, held that 
“in the construction of patents and in the 
application of the law to the facts it presents 
words must be given the same meaning that 
the patentees gave them and must be used 
to designate the same things they used them 
to designate, or nothing but confusion and 
mystification can result.” Then after stat- 
ing the correct principle the court proceeded 
at once to give the terms used by the pat- 
entee not the meaning the patentee gave 
them, but entirely different meanings and 
involve all the mystification and confusion 
in their holding that they predicted would 
result from such procedure, and then re- 
versed the patent office expert ten times out 
of ten questions considered by them. 

Take another case where the patentee re- 
ferréd to what is in common parlance known 
as the mathematical flat plate. The court 
stubbed its toe and supposed that such a 
plate was naturally flat on top and bottom. 
What was referred to by the engineers was 
one which was not flat at all, but operates 
on the principle of the shell. Take, for in- 
stance, a slice of the baby’s hollow rubber 


185 U. S. 403, 46 L. Ed. 968. 
Drum v. Turner, 219 Fed. 


(1) 
(2) 
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ball and bend it in one direction. it flattens 
out in the other. Bend it in both directions 
at the same time and the change of curva- 
ture is reduced by more than half that which 
would occur with one force only acting. It 
was this kind of bending and this kind of 
disposition of the steel which imitated the 
action of the homogenous flat plate for the 
first time in the history of the art in the 
patent which this same court in one de- 
cision first held to be an aggregation of un- 
patentable elements on 1894 references and 
then held the same litigant iater had in- 
fringed the unpatentable as embodied in a 
true and valid patent of the year 1902, and 
to cap the climax of consistency the same 
jurist who held the thing unpatentable on 
the art of 1894 has been engaged as pre- 
siding judge of the circuit court for three 
and one-half years, trying to determine how 
much in the way of damages and profits the 
poor litigant is to be assessed for infring- 
ing the thing which he himself has held un- 
patentable. In the meantime the public at 
large have been blackmailed of three quar- 
ters of a million dollars for alleged royalty 
in the use of the impractical device which 
the holders of the paper patent have in the 
accounting frankly admitted they have nev- 
er seen, used or tested, and again it was the 
wide commercial use of the patented thing 
which had never been used or tested that 
somehow convinced the court it was the 
product of the genius of the inventor. Veri- 
ly when one delves into the musty volumes 
of the Federal Reporter in the field of sci- 
entific research he may be pardoned if he 
uses the expression of the editor of the 
Engineering News Record, that his impres- 
sion of the contrarieties of our judicial, de- 
crees made him feel like “Alice in Wonder- 
land.” 

Having pointed out some of the difficul- 
ties that affect our system; having agreed 
with Mr. Shelton that the court of patent 
experts objected to by President Taft is 
impractical, what then is the engineer’s idea ? 
Can we not learn from our former German 
friends to call on scientifically trained men 





in a questionnaire to determine the state of 
facts and then call on our excellent judges 
to apply the law to the actual facts presented 
by the case at. bar. Members of the tech- 
nical societies of the highest rank in the 
Teutonic countries donate their services as 
a matter of patriotic duty to the public in 
determining the issue of the patent causes 
by answering without charge, frequently 
making exhaustive reports in reply to these 
questionnaires with the result that the patent 
in those countries is more than the play- 
thing of the patent pirate, and actually en- 
courage the art by delivering a definite re- 
ward to the real inventor instead of leaving 
him stranded and disappointed, robbed, in- 
jured in credit and reputation by the un- 
scrupulous attacks encouraged by the pres- 
ent inefficient system of patent adjudication. 

The underlying difficulty with all ques- 
tions of mechanics lies in the fact that nat- 
ural laws are not in general apparent, but 
hidden. Thus, the remarkable philosopher 
Galileo was punished by the court because 
of his teaching the doctrine that the earth 
moved around the sun. The court believed 
they could see the sun revolving around the 
earth every twenty-four hours, and pun- 
ished the presumptuous philosopher for his 
theory to the contrary. The inventor’s ex- 
perience in the present-day courts is a dupli- 
cation of that of the philosopher in the dark 
ages. 

Mechanical truth in present-day courts is 
tested not by mathematical rules and prin- 
ciples of exact science, but by the belief of 
the court in honesty of the witnesses. 

This is the method’ by which criminal 
cases are adjudicated, and is the only meth- 
od by which such cases, questions of spe 
cific performance of contract, and similar 
matters of equity, can be logically deter- 
mined. In the technical cause, however, the 
honesty of the witness does not determine 
mechanical truth. In fact, it is in nowiseé 
related to it. The witness may be honest, 
but wholly ignorant of the matter concern- 


ing which he givés testimony. How then 
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arrive at correct conclusions, unless the 
court is equipped to apply mathematical rea- 
soning and separate mechanical truth from 
honest misconception. 

An advantage which a technical court of 
appeals would have over the present meth- 
od, would lie in the application of philo- 
sophic truths and fundamental natural laws 
as a means to determine, not the honesty of 
the technical testimony given, but the ac- 
curacy and scientific truth thereof upon 
which, under the theory of the law, such 
matters should be determined. 

C. A. P. TURNER. 

Minneapolis, Minn. 








RAILROADS—FEDERAL CONTROL. 


MISSOURI PAC. R. CO. v. AULT. 


Argued and Submitted March 22, 1921. 
cided June 1, 1921. 


De- 





41 Sup. Ct. 593. 





Within Federal Control Act, § 10, making car- 
riers under federal control subject to all laws 
and liabilities as common carriers the term ‘“‘car- 
riers’’ was used as meaning the transportation 
systems, as distinguished from the corporations 
owning or operating them, which is its meaning 
in common speech, as well as the meaning given 
by section 1 of the Federal Control Act (section 
3115%a), so that section 10 does not make the 
companies owning the railroads liable as such 
for acts of the employees of the Director Gen- 
eral during the period of federal control. 


Mr. Justice Brandeis 
of the Court. 

A sta.ute of Arkansas provides that when- 
ever a railroad company, or a receiver operat- 
ing a railroad, shall discharge an employee, 
With or without cause, it shall pay him his 
full wages within seven days thereaiter and 
that if payment is not duly made, “then as a 
penalty for such non-payment the wages of 
such servant or employee shall continue trom 
the date of the discharge or refusal to fur- 
their employ, at the same rate until paid.” 
Kirby’s Digest, § 6649, as amended by Act 
of 1905, No. 210. Proceeding under this stat- 
ute, in August, 1918, Ault brought suit before 
& justice of the peace against the Missouri 
Pacific Railroad Company, alleging that he 
had been employed by the company at the 
Tate of $2.50 per day; that he had been dis- 


delivered the opinion 





witha 





charged on July 29, 1918, and that $50 was 
then due him as wages, but had not been paid. 
He recovered judgment by default. The com- 
pany appealed to the Circuit Court and there 
moved, in January, 1919, to substitute as de- 
fendant the Director General of Railroads. 
This substitution the court refused to make; 
but it joined the Director General as defendant 
and entered judgment against both him and 
the company upon a verdict that Ault recover 
the sum of $50 as debt and $390 as penalty. 
That judgment was affirmed by the Supreme 
Court of Arkansas. 140 Ark. 572, 216 S. W. 3. 

The President had taken possession and con- 
trol of the Missouri Pacific Railroad on De- 
cember 28, 1917, pursuant to the proclamation 
of December 26, 1917, 40 Stat. 1733, under the 
Act of August 29, 1916, c. 418, 39 Stat. 619, 
645 (Comp. St. § 1974a). He was operating 
it through the Director General under the Fed- 
eral Control Act (Act March 21, 1918, c. 25, 
40 Stat. 451 [Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 31153%,a—3115%p]), when Ault 
was employed, when he was discharged and 
when the judgment under review was entered. 
See Transportation Act 1920, Act of February 
28, 1920, c. 91, 41 Stat. 456. The company had 
claimed seasonably that under the acts of Con. 
gress it could not be held liable either for the 
wages or the penalty and that, if the state 
and federal statutes should be construed as 
creating such liability, they were in that re. 
spect void as to it under the federal Constitu. 
tion. The Director General did not contest 
liability for wages actually due, but claimed 
that under the legisiation of Congress he was 
not liable for the penalty and that the state 
statute as applied to him was void under the 
federal Constitution. The claims of both de- 
fendants having been denied by the highest 
court of the state, they brought the case here 
by writ of error. 

First, the company is clearly not answer- 
able in the present action if the ordinary prin- 
ciples of common law liability are to be ap- 
plied. The Railroad Administration estab- 
lished by the President in December, 1917, did 
rot exercise its control througia supervision of 
the Gwnher companies, but by means of a Di- 
rector General through “one control, one ad- 
ministration, one power for the accomplishment 
of the one purpose, the complete possession by 
governmental authority to replace for the 
period provided the private Ownership there- 
tofore existing.” Northern Pacific Ry. Co. v. 
North Dakota, 250 U. S. 135, 148,39 Sup. Ct. 
502, 505 (64 L. Ed. 897). This authority was 
confirmed by the Federal Control Act of March 
21, 1918, c. 25, 40 Stat. 451, and the ensuing 
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proclamation of March 29, 1918, 40 Stat. 1763. 
By the establishment of the Railroad Adminis- 
tration and subsequent orders of the Director 
General, the carrier companies were completely 
separated from the control and management of 
their systems. Managing officials were “re- 
quired to sever their relations with the par- 
ticular companies and to become exclusive rep- 
resentatives of the United States Railroad Ad- 
ministration.” U. S. R. R. Adm. Bulletin No. 
4, pp. 113, 114, 313. The railway employees 
were under its direction and were in no way 
controlled by their former employers. See Bul- 
letin No. 4, p. 168, § 5; page 198 et seq.; page 
330 et seq. It is obvious, therefore, that nw 
liability arising out*of the operation of these 
systems was imposed by the common. law upon 
the owner companies as their interest in and 
control over the systems were completely sus- 
pended. ; 

The contention that the company is liable 
for acts or omissions of the Director General 
in operating the Missouri Pacific Railroad rests 
wholly upon the following provision of section 
10 of the Federal Control Act (section 3115%j): 

“That carriers while under federal control 
shall be subject to all laws and liabilities as 
common carriers, whether arising under state 
or federal laws or at common law, except in 
so far as may be inconsistent with the pro- 
visions of this act or any other act applicable 
to such federal control or with any order of 
the President. Actions at law or suits in equity 
may be brought by and against such carriers 
and judgments rendered as now provided by 
law; and in any action at law or suit in equity 
against the carrier no defense shall be made 
thereto upon the ground that the carrier is an 
instrumentality or agency of the federal govern- 
ment. * * * But no process, mesne or final, 
Shall be levied against any property under such 
federal control.” 

It is urged that, since section 10, in terms, 
continues the liability of “carriers while un- 
der federal control” and permits suit against 
them, it should be construed as subjecting the 
companies to liability for acts or omissions 
of the Railroad Administration, although they 
are deprived of all power over the properties 
and the personnel. And it is said that this 
construction would not result in hardship upon 
the companies since the just compensation pro- 
vided by the act would include any loss from 
judgments of this sort. Such a radical de- 
parture from the established concepts of legal 
liability would at least approach the verge of 
constitutional power. It should not be made 
in the absence of compelling language. United 
States v. Delaware & Hudson Co., 213 U. S. 
366, 408, 29 Sup. Ct. 527, 53 L. Ed. 836. There 
is none such here. 


The plain purpose of the above provision was 
to preserve to the general public the rights and 
remedies against common carriers which it en- 
joyed at the time the railroads were taken over 
by the President, except insofar as such rights 
or remedies might interfere with the needs of 
federal operation. The provision applies equal- 

. ly to cases where suits against the carrier com- 
panies were pending in the courts on December 
28, 1917, to cases where the cause of action arose 
before that date and the suit against the com- 
pany was filed after it, and to cases where both 
cause of action and suit had arisen or might 
arise during federal operation. The government 
was to operate the carriers, but the usual im- 
munity of the sovereign from legal liability was 
not to prevent the enforcement of liabilities 
ordinarily incident to the operation of carriers, 
The situation was analogous to that which 
would exist if there were a general receiver- 
ship of each transportation system. Operation 


personnel, subject to change by executive or- 
der. The courts were to go on entertaining 
suits and entering judgments under existing 
law, but the property in the hands of the Presi- 
dent for war purposes was not to be disturbed. 
With that exception the substantial legal rights 
of persons having dealings with the carriers 
were not to be affected by the change of con- 
trol, 

This purpose Congress accomplished by pro- 
viding that “carriers while under federal con- 
trol” should remain subject to all then exist- 
ing laws and liabilities and that they might 
sue and be sued as theretofore. Here the term 
“carriers” was used as it is understood in com- 
mon speech; meaning the transportation sys- 
tems as distinguished from the corporations 
owning or operating them. Congress had in 
section 1 (section 3115%a) declared that such 
was its meaning. The President took over the 
physical properties, the transportation systems, 
and placed them under a single directing head; 
but he took them over as entities and they were 
always dealt with as such (Bull. No. 4, p. 113). 
Each system was required to file its own tariffs. 
General Order No. 7, Bull. 4, p. 151. Each 
was required to take an inventory of its ma 
terials and supplies. General Order No. 10, 
id. p. 170. Hach federal treasurer was to deal 
with the finances of a single system; his bank 
account was to be designated “(Name of Rail- 
road), Federal Account.” General Order No. 
37, Id. p. 318. Each of 165 systems was named 
individually in the order promulgating the wage 
awards of the Railroad Wage Commission. 
| General Order No. 27, Id. pp. 198, 200. And 
| throughout the orders and circulars there are 
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many such expressions as “two or more rail- 
roads or boat lines under federal control.” See 
General Order No. 11, Id. p. 170. It is this 


‘conception of a transportation system as an 


entity which dominates section 10 of the act. 
The systems are regarded much as ships are 
regarded in admiralty. They are dealt with 
as active responsible parties answerable for 
their own wrongs. But since levy or execution 
upon their property was precluded as incon- 
sistent with the government’s needs, the lia- 
bility of the transportation system was to be 
enforced by allowing suit to be brought against 
whomever, as the party operating the same, 
was legally responsible under existing law, 
although it be the government. 

Thus, under section 10, if the cause of action 
arose prior to governmental control, suit might 
be instituted or continued to judgment against 
the company as though there had been no tak- 
ing over by the government, save for the im- 
munity of the physical property from levy and 
the power of the President to regulate suits 
in the public interest as by fixing the venue, 
or the time for trial. If the cause of action 
arose while the government was operating the 
system, the “carrier while under federal con- 
trol’ was nevertheless to be liable and suable. 
This means, as a matter of law, that the gov- 
ernment or its agency for operation could be 
sued, for under the existing law the legal per- 
son in control of the carrier was responsible 
for its acts. See Gracie v. Palmer, 8 Wheat. 
605, 632-633, 5 L. Ed. 696. The title by which 
suit should be brought—the person who should 
be named as defendant—was not designated in 
the act. In the absence of explicit direction, 
it was perhaps natural that those wishing to 
sue the carrier should have named the com- 
pany as defendant when they sought to hold 
the government liable. It doubtless seemed, 
as suggested in MeNuita v. Lochridge, 141 U. 
§. 327, 331, 332, 12 Sup. Ct. 11, 35 L. Ed. 796, 
that suit should be brought against the trans- 
portation company “by name ‘in the hands of’ 
or ‘in the possession of’ a receiver,” or Director 
General. All doubt as to how suit should be 
brought was cleared away by General Order 
No. 50, which required that it be against the 
Director General by name. 

As the Federal Control Act did not impose 
any liability upon the companies on any cause 
of action arising out of the operation of their 
systems of transportation by the government, 
the provision in Order No. 50, authorizing the 
substitution of the Director General as defend- 
ant in suits then pending within his power; 
the application of the Missouri Pacific Railroad 
Company that it be dismissed from this action 
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should have been granted; and the judgment 
against it should, therefore, be reversed. 
Second, the contention that the Director Gen- 
eral, being the carrier, is liable for the penalty 
imposed by the Arkansas statute is rested spe- 
cifically upon the clause in section 10 to the 
effect that the carriers “shall be subject to all 
laws and liabilities as common carriers, wheth- 


er arising under state or federal laws or at 
common law,” and the provision in section 15 


(section 3115%0) that the “lawful police regu- 
lations of the several states” shall continue un- 
impaired. By these provisions the United States 
submitted itself to the various laws, state and 
federal, which prescribed how the duty of a 
common carrier by railroad should be per- 


* formed and what should be the remedy for fail- 


ure to perform. By these laws the validity and 
extent of claims against the United States aris- 
ing out of the operation of the railroad were to 
be determined. But there is nothing, either 
in the purpose or the letter of these clauses, 
to indicate that Congress intended to author- 
ize suit against the government for a penalty, 
if it should fail to perform the legal obliga- 
tions imposed. The government undertook as 
carrier to observe all existing laws; it under- 
took to compensate any person injured through 
a departure by its agents or servants from their 
duty under such law; but it did not undertake 
to punish itself for any departure by the im- 
position upon itself of fines and penalties or to 
permit any other sovereignty to punish it. Con- 
gress is not to be assumed to have adopted the 
method of fines paid out of public funds to 
insure obedience to the law on the part of the 
gOvernment’s railway employees. The Director 
General adopted a much more effective and 
direct method: 

“Now that the railroads are in the possesston 
and control of the government, it would be fu- 
tile to impose fines for violations of said laws 
and orders upon the government, therefore it 
will become the duty of the Director General 
in the enforcement of said laws and orders to 
impose punishments for willful and inexcusable 
violations thereof upon the person or persons 
responsible therefor.” General Order No. 8, 


Id. p. 167. 

The purpose for which the government per- 
mitted itself to be sued was compensation, not 
punishment. In issuing General Order No. 50, 
the Director General was careful to confine the 
order to the limits set by the act, by conclud- 
ing the first paragraph of the order: 

“Provided, however, that this order shall not 
apply to actions, suits, or proceedings for the 
recovery of fines, penalties, and forfeitures.” 

Judgment reversed. 


Nore—Liability of Carriers While Under Fed- 
eral Control—Liability for a railroad carrier’s 
transaction and for a breach of duty, such as 








104 


CENTRAL LAW JOURNAL 





No. 6 








negligence, during the period of federal control 
is that of the United States, and no cause of 
action therefor exists against the railroad com- 
pany under the Federal Control Act of March 
21, 1918. Hines v. Bellah, Ga. App., 106 S. E. 
559; Ellis v. Atlanta, B. & A. R. Co., 270 Fed. 
279; Texas & N. O. R. Co. v. Clerenger, Tex. 
Civ. App., 223 S. W. 1036; Pullman Co. v. Swee- 
ney, 209 Fed. 764; Hines v. Collins, Tex. 
Civ. App., 227 S. W. 332; Morrell v. Northern 
Pac. R. Co., N. D., 179 N. W. 922. 

This liability extends to injuries to an adjoin- 
ing land owner from being burned while attempt- 
ing to stamp out fire started by sparks from a 
locomotive. Hines vy. Bellah, Ga. App., 106 S. E. 
559. 

But it has been held that an injured employee 
was in the employ of defendant railroad regard- 
less of the reiation of the United States to the 
physical property of the railroad, and that he 
could sue the company on account of his in- 
juries. Hite v. St. Joseph & G. IL. R. Co., Mo., 
225 S. W. 916. 

A railroad company whose property is under 
federal control is not subject to indictment for 
violation ot a statute in regard to maintenance 
of waiting rooms. Com. v. Louisville & N. R. 
Co., Ky., 224 S. W. 847. 

This rule extends to telegraph and telephone 
companies while in control ot the government. 
Amerson v. Western Union Tel. Co., 265 Fed. 
QUuY; \vestern Union Tel. Co. v. Grover, Ala. 
App., 86 So. 154; Mckeena’s Admr. v. Paris 
Home ‘lel. & Tel. Co., Ky., 227 S. W. 450; Texas 
Telephone Co. v. Mart, Tex. Civ. App., 226 S. 
W. 49/; Western Union Tel. Co. v. Robinson, 
Tex. Civ. App., 225 S. W. 877; Western Union 
Tel. Co. v. jonnson, Tex. Civ. App., 224 S. W. 
203. 

“In conferring upon the President power ‘to 
take possession and assume control of the tele- 
graph systems, the resolution adopted language 
identicai with that which had been employed in 
the Act of August 29, 1916, c. 418, 39 Stat. 619, 
645 (Comp. Si $ 19/4a), pursuant to which the 
railroads were brought under tederal control. 
See Missouri Pacinc Railroad Co. v. Ault, 254 
U. S. — 41 Sup. Ct. 593, 65 L. kd. —, decided 
June 1, 1921. We heid there that the supple- 
mentary legislation known as the Federal Con- 
trol Act did not impose liability upon the com- 
pany, and that, since the Government was op- 
erating the property, the railroad company could 
not be ‘held liable under the establisied princi- 
plies of the common law governing liability. 
‘These principles are equaily applicable here. 

“in respect to telegrapn systems there was no 
supplementary legislation similar to the Federal 
Conwrol Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 311534a—311534p); so that the 
argument mamly relied upon by plaintiff in the 
Missouri Paciiic Case is not made here. But it 
is contended that the proclamation, the order of 
the Fostmasier General of August 1, 1918, and 
the contract between him and the company con- 
cerning compensation, authorized suit against the 
company as the operating agent of the govern- 
ment in the same way that the Federal Control 
Act authorized suit against the Director Gen- 
eral. We find in them no basis for such lia- 
bility. Obviously neither proclamation, order, 
nor contract could create a liability not author- 





ized by the resolution of Congress on which they 
rest. Nor did they attempt to do so. 

“It is urged that telegraph companies should 
be held liable because otherwise those using the 
system would be without remedy for losses suf- 
fered thereby. Whether this is true, or whether 
under the Tucker Act (24 Stat. 505) the sender 
of a message would have a remedy in the Court 
of Claims or in a federal District Court, we have 
no occasion to consider in this case. If Con- 
gress has omitted to provide adequately for the 
protection of rights of the public, Congress alone 
can provide the remedy.” Western Union Tel 
Co. v. Poston, 41 Sup. Ct. 598. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE NOVA SCOTIA TERCENTENARY. 





On the fifth of August, 1621, a royal charter 
was granted to New Scotland, now called Nova 
Scotia. This new colony was set up as a sep- 
arate sphere of influence in the new world in 
competition with New England and New 
France, This will be celebrated in Nova Scotia 
on August 31, 1921, the date being postponed 
to accommodate the Canadian Bar Association, 
which meets in Ottawa the first week in Sep- 
tember and to make it more convenient for 
members of the American Bar, who will be 
guests at that meeting after attending the 
celebration at Nova Scotia. 

The place of the celebration is Annapolis 
Royal, N. S., because at this place, 200 years 
ago, the first British court of judicature in any 
part of what is now Canada was held in Au- 
gust, 1721. The Annapolis Valley and the 
neighboring Evangeline country made famous 
by Longfellow are considered the beauty spots 
of Eastern Canada. An interesting fact about 
this court was that it was ordained that the 
“Lawes of Virginia” should be followed. A 
student of history will find that Virginia, 
through her “lawes” and traditions, exercised 
a great influence upon the Maritime Provinces 
and eventually upon all of Canada. In found- 
ing this new province, which was peopled by 
professed subjects of England who had no 
grievance against their motherland, it was 
found that the best pattern of English law 
adapted for colonial purposes was that grad- 
ually developed in Virginia. The Virginia col- 
ony had been founded by Sir Walter Raleigh 
in order to strengthen Britain’s hold upon an- 
other portion of the habitable globe and to 
thwart the colonization schemes of France and 
Spain. Its foundation principle was -not to 
afford protection for any particular creed, but 
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to establish religious freedom for all. The 
purpose of the Virginia enterprise was de- 
scribed as “an action concerning God and the 
advancement of religion, the present ease, fu- 
ture honor and safety of the Kingdom, the 
strength of the navy, the visible hope of a 
great and rich trade, and many secret bless- 
ings not yet discovered.” Those who lived 
under the Raleigh patent were given all the 
privileges of natives and residents of Eng- 
land, and Raleigh and his heirs and assigns 
were given the power to govern and rule ac- 
cording to his own statutes, laws, and ordi- 
nances, providing only that such laws be as 
near as convenient to current English law and 
policy. 

The Virginians followed out this program so 
constructively that the British government 
was able to prescribe Virginia laws as a model 
for the new Nova Scotia colony. The colonies 
0; Massachusetts and Pennsylvania, founded 
by religious dissenters, were not in the same 
close harmony with English policy, which ac- 
counts for the preference of Virginia “lawes.” 

The fact that Virginia barely survived the 
first example of socialism in practice upon this 
continent has a great deal of present-day in- 
terest in view of the Bolshevik experiment 
and the current advocacy of socia istic theor- 
ies, and may have been a further test which 
made the resulting Virginia laws more desira- 
ble to the Nova Scotians. Most of the histor- 
ical documents of these early years have been 
unearthed and preserved through the efforts 
of the Hon. Mr. Justice Chisholm of Nova 
Scotia, who is a member of the American 
Archaeological Society. : 





REPORT OF MEETING OF NORTH CARO- 
LINA BAR ASSOCIATION. 





The twenty-third annual 
North Carolina Bar Association was held July 
5, 6 and 7, at Selwyn Hotel, Charlotte, N. C., 
where addresses were delivered by the Presi- 
dent, Mr. Thomas W. Davis, of Wilmington, N. 
C., “The Bar, Its Benefits and Its Blessings”; 
Mr. I. M. Bailey, of Jacksonville, N. C., “The 
Bar Association’s Influence on Young Lawyers,” 
and Mr. Thomas C. Guthrie, of Charlotte, N. 
C., “The Influence of Lawyers.” The annual 
address was delivered by Mr. Junius Parker, 
of the New York Bar, “increasing Govern- 
mental Activities.” 

The newly elected officers are President John 
A. MacRae, Charlotte; Vice-Presidents, H. L. 
Stephens, of Warsaw; T. E. Raper, of Lexing- 
ton; J. W. Pless, of Marion; Henry M. Lon- 
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meeting of the ! ment,” etc. 


don, of Raleigh, Secretary and Treasurer. The 
delegates to the American Bar Association are 
H. F. Seawel, of Carthage; Chief Justice Wal- 
ter Clark; W. E. Brock, of Wadesboro, while 
the alternates are T. T. Hicks, of Henderson; 
W. M. Hendren, of Winston-Salem, and Frank 
Thompson, of Jacksonville. The delegates to 
the conference of state and local bar associa- 
tions are W. P. Bynum, of Greensboro; Clem- 
ent Manly, of Winston-Salem; Thomas W. Da- 
vis, of Wilmington, while the alternates are 
Thomas C. Guthrie, of Charlotte; G. S. Brad- 
shaw, of Greensboro, and E. S. Parker, of Gra- 
ham. 

As members of the Executive Committee, 
there were elected R. L. Smith, of Albermarle, 
and A. L. Quickel, of Lincolnton, who, with the 
President, the Secretary, E. W. Timberlake, of 
Wake Forest (1922); Frank Thompson, of 
Jackosnville (1922); Mark W. Brown, of Ashe- 
ville (1923), and E. S. Parker, of Graham 
(1923), composed the Executive Committee. 








CORRESPONDENCE. 





A LEGISLATIVE PUZZLE. 





Editor, CENTRAL LAW JOURNAL: 

Chapter 121, Laws 1919, of the New Mexico 
Legislature, refers to a commission form of 
government for municipalities. Section 1 of 
Article 2 of the Act provides: “The governing 
body of any such city shall district such city 
into FIVE districts for the purpose of the selec- 
tion of commissioners, cach district to be com- 
pact in area and to ADJOIN each other district, 
and *to be as nearly as possible of the same 
territorial size, and one commissioner shall be 
selected from each district who shall run at 
large in the city in order that the said city 
have a representative form of govern- 
Puzzle No. 1, how can the five pro- 
posed compact same-sized districts be made to 
adjoin each other district? Please diagram. 
Puzzle No. 2, how can one commissioner of a 
total of five be selected from each of five dis- 
tricts, district lines being disregarded and each 
voter privileged to vote for five commissioners 
and no restriction as to number of candidates? 
Assuming ten candidates, or only six for the 
five jobs and one or more from each district 
nominated and “running at large” over city 
(districts by area and not population), is there 
any conceivable way of assuring each district a 
commissioner, or any reason why the most 
populous of the five districts may not nominate 
and elect five commissioners, all from this most 
populous district? 
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These are live questions in several towns in 
New Mexico without solution so far; all answers 
appreciated. The writer is a subscriber to and 
regular reader of your publication and prefers 
to remain “incog” and hopes to read your views 
in an early issue. 

Albuquerque, N. Mex. INQUIRER. 


[The editor worked on this “puzzle” until he 
began to see “red.” Will some of our readers 
assist our “inquirer” to solve his problem?] 


Bonis Non; 19, Administrators With the Will 
Annexed; 20, Temporary or Special Adminis- 
trators; 21, CoExecutors and Co-Administra- 
tors; 22, Representatives of Deceased Execu- 
tors or Administrators; 23, Public Administra. 
tors; 24, Collectors and Receivers; 25, Indepen- 
dent Executors; 26, Executors de Son Tort. 

One volume of 1224 pages and bound in dark 
buckram. 5 














BOOK REVIEWS 





CORPUS JURIS, VOL, 24. 





Volume 24 of Corpus Juris, which has just 
come from the press, deals wholly with the sub- 
ject of Executors and Administrators, and to- 
gether with Volume 23, constitutes a very val- 
uable and exhaustive treatise on this subject. 
The treatment of this subject commences at 
page 984 of Volume 23, and covers 223 pages of 
that volume and 1223 pages of volume 24, a 
grand total of 1446 pages, equal to nearly 2500 
pages of an ordinary law book. The work is 
done by James Walter Magrauth and is a testi- 
monial to his immense energy, not only in 
gathering together such an enormous mass of 
authorities and in arranging and classifying 
them under proper text statements of the law, 
but in distinguishing the facts by appropriate 
and succinct paragraph quotations in the notes. 
The notes in Corpus Juris, by the way, are a 
delight to the practicing lawyer. They save 
much labor in the careful distinctions they 
make between the facts in cases where thé 
same principle seems to be involved, but differ- 
eut results are reached because of some slight 
variation in the facts. Modern life is so com- 
plex in its relationships and social obligations 


that greater care must be taken by courts and + 


lawyers in applying general principles of law 
to special states of fact. 


The discussion of the subject of Executors is 
under the following 26 headings: 1, Adminis- 
tration in General; 2, Appointment, Qualifica- 
tion and Tenure; 3, Assets; 4, Inventory and 
Appraisal; 5, Authority and Duties in General; 
6, Discovery of Assets; 7, Collection of Assets; 
Ss, Custody and Management of Estate; 9, Al- 
lowanee to Surviving Spouse or Children; 10, 
Allowance and Payment of Claims; 11, Distri- 
bution of Estate; 12, Sales Under Order of 
Court; 13, Insolvent Estates; 14, Actions; 15, 
Accounting and Settlement; 16, Liability on 
Administration Bonds; 17, Foreign and Ancil- 
lary Administration; 18, Administrators de 





HUMOR OF THE LAW. 





“What shall we say of this representative in 
Congress?” 

“Oh, say he’s a two-fisted American.” 

“But it’s a lady.” 





Over a paint and oil shop was hung the us- 
ual warning, “Do not smoke.” A man by the 
name of Parnell protested against the notice 
to the manager, Hawksworth, and this is their 
conversation reduced to verse (sic): 

“I crave a smoke,” says John Parnell, 
“A darned sight worse than I can tell. 
“Your sign, C. H., I love like—well.” 


Says Hawksworth to John A. Parnell, 
“Your craving you had better quell; 
“If you smoke here you’ll smoke in—vwell.” 





“Constable,” said the Magistrate of the little 
English town, frowning darkly in his effort 
to look wise, “What is this man charged with?” 

“Bigotry, your worship. He’s got three 
wives.” 

“Constable,” said the magistrate, “you should 
be more exact. Why have we instituted eve- 
ning schools for our police force if not to teach 
you that when a man has three wives he has 
committed, not bigotry, but trigonometry?” 

And the prisoner turned a shade paler as 
he realized the wisdom of the Judge.—Pitts- 
burgh Chronicle-Telegraph. 





Some years ago Congress enacted a law, or 
was it a departmental regulation, whereby a 
homestead entryman who had entered less than 
160 acres, but who had taken all of the avail- 
able land, could, if contiguous land subsequent- 
ly became vacant, complete his quarter section 
from it. 

A man rushed into the local land office with: 

“Say, I got a hundred and twenty acres in 
my homestead, an’ there’s a forty contagious 
to it, and I want to know if I can take it.” 

“Well,” said the Register, thoughtfully, “if 
it’s contagious, I guess you can take it.” 

—The Docket. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions ef the 
State Courts of Last Kesort and ef the Federal 
Courts. 

Copy of Opinion in any case referred to im this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Attachment—Loss by Fire.—Plaintiff in 
attachment was not liable for ioss of goods by 
fire after sheriff had taken possession under the 
writ, unless the tire was caused by plainuff di- 
recliy or by the negiigence of the sneriff to 
wWhicn the plaintiff directly contributed.—Fair 
8 Beal-sburrow UVUry Goods Co., Ark., 25u S. W. 


2. Attorney and Client—Disbarment.—A dis- 
barment proceeding tried betore Laws 1919, p. 
151, went into effect, was unaer Rev. St. 1909, § 
ov, under which no final Judgment suspending 
for a deunite time coula be made for an indict- 
apie olfense in the absence of indictment and 
conviction, and a disbarment or suspension for 
lz months is such a final judgment, since it does 
hot suspend until indictment mignt be secured 
afd triai had thereon, but nnally aisposes of the 
case Charging costs to party disbarred.—Jones 
vy. Sanderson, Mo., 229 S. W. 1087 


3. Disbarment.—Iin a case where the court 
Would have discretion to hear disbarment pro- 
ceedings before the trial of the attorney on an 
indictment iov the same acts, the acquittal of 
the attorney dces not prevent his disbarment, 
since the parties, issues, and quantum of proof 
hecessary are different in the two proceedings. 
—in re u’brien, Vt., 113 Atl. 527. 


4. interest on Claim.—Iin an attorney's ac- 
tion for protessional services, it was error to 
allow plaintiff interest, where the claim was un- 
liquidateu, and there was no method by which 
the amount to which the plaintiff was entitled 
could be computed, so that payment thereunder 
Might nave peen made.—Blackweill v. Finlay, N. 
¥.,, 182 N. Y. S. 881. 


5. Right of Associate Attorneys.—Where a 
humber ot attorneys were associated in the con- 
duct of litigation, one of them could not, by 
accepting from their joint client less than a rea- 











Sonable fee, deprive the other attorneys of a 
Tfeasonable fee.—Snell v. Frank Snell Sawmill 
Co, U. S. D. C., 271 Fed. 696. 


6. Bankruptey—Misappropriating Proceeds.— 
Where plaintiff furnished defendant fertilizer 
for sale, under an agreement that it was to 
temain plaintiff's property until sold or settled 
for, and that all proceeds of sales, including 
accounts and collections, were to be held for its 
Use and to be its property until all indebtedness 
Was paid, and accounts from sales were assigned 
to plaintiff, but collected by defendant, defend- 
ant’s liability, in suit for conversion for mis- 
appropriating the proceeds of collections, was 
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not one released by defendant’s discharge in 
bankruptcy.—-Baker v. Bryant Fertilizer Co., U. 
S.C. C. A., 271 Fed. 473. 


yo Preference.—Where bankrupt, a broker, 
on the day of the filing of his petition in bank- 
ruptey, cbviained delivery of bonds at his office 
by messenger on promise of cash payment, a 
eheck given in part payment on the same day, 
though after filing or the petition, heid not a 
“preierence,” under Bankruptcy Act, § 60a 
(Comp. St. § 9644), for preference implies pay- 
ing or securing a pre-existing debt of a person 
preferred, and where one gives an insolvent per- 
son value for a transfer of property, or where 
he makes an exchange of property, there is no 





preference.—In re Perpall, U. 8S. C. C. A, 271 
Fed. 468. 
’.——Voluntary Bankrupt.—After a receiver 


has been appointed for a corporation by a state 
court, under authority of the laws of the state, 
with power to take possession of and hold the 
property of the corpuration, its directors are 
without power to authorize the filing of a pe- 
tition in voluntary bankruptcy and the surren- 
der of its property to the bankruptcy court.— 
in re Associated Oil Co., U. S. D. C., 271 Fed. 788. 

9. Banks and Banking—Application of De- 
posit.—A bank cannot exercise an option given 
it to charge the amount of a note discounted 


for a depositor to the latter’s account at ma- 
turity, where prior to such maturity the de- 
positor has gone into the hands of a receiver 


and the rights cf others have intervened.—First 


Nat. Bank of Kansas City, Mo. v. Seidomridge, 
U. S. C. C. A., 271 Fed. 561. 
10. Identification of Payee.—A _ telegraph 





company issuing a draft or order, in effect waiv- 
ing identification of the payee, by indorsement 
of its authorized agent that payee was identified 
by him, is liable to bank paying it, whether or 
not the person presenting it and indorsing it 
was the payee.—Mackay Telegraph- -Cable Co. v. 
Fort Worth Nat. Bank, Tex., 230 S. 244. 


11. Ownership of Draft.—Where the payee 
bank allowed the drawer of drafts with bill of 
lading attached to check out the proceeds there- 
of, the bank became the owner of the instru- 
ments, and, the payee having deposited pay- 
ment in a foreign bank, a creditor of the drawer 
of the drafts cannot attach the funds, for such 
moneys are the property of the payee bank 
alone.—Union Nat. Bank v. Maines-Hough Motor 
Co., Col., 197 Pac. 753. 


12. he maker of 
a non-negotiable note is not estopped, merely 
because he knew that it might be assigned or 
disposed of, to assert against the transferee any 
defenses available against the payee where he 
did not assure the transferee of its validity, 
ete.; tor the note carried on its face a warning 
that defenses might be urged.—lIarmers'’ Nat. 
Bank v. Stanton, Iowa, 182 N. W. 647. 


13. Carriers of Goods—Lawful Rate.—The 
party liable for the charges on an interstate 
shipment is conclusively presumed to know the 
lawful rate—Montpelier & W. R. R. R. v. 
Charles Bianchi & Sons, Vt., 113 Atl. 534. 


14. Conspiracy—Plan by Unions.—A plan by 
unions, such as that of longshoremen, acquiesced 
in by shipping companies, not to handle the 
products of plaintiff, a non-union employer, and 
thus to prevent transportation, is a conspiracy, 
which is defined as a combination by two or 
more persons by concerted action to accomplish 
a criminal or unlawful purpose, or some pur- 
pose not in itself criminal or unlawful by crim- 
inal or unlawful means.—Burgess Bros. Co. v. 
Stewart, N. Y., 182 N. Y. S. 873. 


15. Constitutional Law—Due Process.—Acts 
36th Leg. (1919), c. 160, § 9, making it a crime 
to discharge an employe because of testimony 
given before the industrial welfare commission, 
was not in violation of the due process of law 
clauses of Const. U. S. Amends. 5, 14, and state 
Const. art. 1, § 19.—Poye v. State, Tex., 230 S. 
W. 161. 











16. Fixing Wages.—A law fixing the wages 
of certain classes of railway employees tem- 
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porarily pending a hearing, for the purpose of 
avoiding a strike, is a valid regulation of com- 
merce.—Birmingham T. & Sav. Co. v. Atlanta, 
B. & A. Ry. Co., U. S. D. C., 271 Fed. 731. 


17. Regulation of Barbering.—In so far as 
the practice of barbering is concerned, the pub- 
lic welfare and comfort—outside of what is 
included in its health and safety—are so in- 
significant as not to lend color to any right of 
regulation claimed under the police power of 
the state-—Timmons vy. Morris, U. S. D. C., 271 
Fed. 721. 


18. Revocation of License.—As the opera- 
tion of a place of amusement on private prop- 
erty involves nothing inherently evil, and the 
limit of legislative power thereover is to regu- 
late only, an ordinance authorizing the city 
council to revoke amusement licenses at pleas- 
ure, without fixing any standard whatsoever and 
giving perfect freedom to exercise favoritism, 
is invalid notwithstanding Rem. Code 1915, § 
7507, subsec. 33, relating to licenses, for such 
ordinance is discriminatory and violates Const. 
U. S. Amend. 14, and Const. Wash. art. 1, §§ 3, 
12, prohibiting deprivation of property with- 
out due process, etc.—Vincent v. City of Seat- 
tle, Wash., 197 Pac. 618. 


19. Damages—Breach of Contract—Owner of 
retail millinery business excluded from de- 
fendant’s department store in violation of con+ 
tract held entitled to recover loss of profits 
during remainder of term if he had not failed 
to perform substantial part of contract himself. 
a es ee Co. v. H. Choate & Co., Minn., 


_ 20. Injury to Crop.—Measure of damages 
where there is negligent injury to a growing 
crop is the market value at the time of matur- 
ity, less the cost of tilling, harvesting, and 
gi et v. Pederson, Wash., 197 Pac. 











21. Deeds — Ratification. — Husband's failure 
to bring action to set aside deed to wife ob- 
tained by threats of violence and death by wife 
and third person, where the reason for the de- 
lay was his desire to wait until the termination 
of the prosecution of the third person for fel- 
onious assault, in wihch case he was the prose- 
cuting witness, without having indicated dur- 
ing such time an intention to ratify the deed, 
held not a ratification of the deed on ground 
1 ee v. Haskins, Mo., 229 S. 


22. Eleetricity—Ownership of Bridge.—A rail- 
road company, which maintained an electric 
wire across the top of a bridge spanning its 
tracks, is not relieved from its duty to guard 
the wire, for the protection of children attracted 
to climb on top of the bridge, by the fact that 
the bridge was not owned by the company, and 
that it was the bridge, and not the wire, that 
was the real attraction—New York. N. H. 
~s R. Co. v. Fruchter, U. S. C. C. A., 271 Ped. 
419. 


23. Exeecutors and Administrators—Attorney’s 
Fee.—The value of an estate does not warrant 
the allowance of excessive fees to the executor’s 
attorneys, but is a factor to be taken into con- 
sideration in determining the proper amount to 
be allowed, as to some extent it fixes the re- 
sponsibility resting on the attorneys.—In re 
Matthews’ Will, Wis., 182 N. W. 744. 


24. Fixtures—Temporary Buildinzs. — Where 
the widow of a decedent permitted by the court 
to remain in possession of a farm pending the 
settlement of the estate, built a root house for 
her own convenience, she had a right to remove 
it—In re Bloor’s Estate, Wash., 197 Pac. 614. 


25. Frauds, Statute of—Memorandum.—In or- 
der to recover for the breach of a verbal con- 
tract of sale of goods within the statute of 
frauds, where the memorandum is not signed by 
the defendant, the writing containing his signa- 
ture must connect itself with the memorandum. 
or must with other writings be so connected 
therewith, by reference or internal evidence, 
that parol testimony is not necessary to estab- 
lish the connection with the verbal contract of 








sale; or else, if the signature was not appended 
to the writing for the purpose of becoming a 
part of the memorandum, the writing, in order 
to satisfy the statute, must clearly admit or 
confess that a sale was made.—Quinn-Shepard- 
son Co. v. Triumph Farmers’ Elevator Co., Minn, 
182 N. W. 711. 


26. Homestead — Partition.— Under Rev. St 
1919, § 7547 et seq., providing that when a party 
as a tenant for life, or by the curtesy, or in 
dower, is entitled to the annual interest on a 
sum of money, or to the use of any estate, and 
is. willing to accept a gross sum in lieu of the 
use, the sum shall be estimated in the manner 
therein provided, in a suit by a widow and 
minor son, the minor son’s interest could not be 
ascertained in land of which his mother ag 
widow had a homestead, nor was the widow’s 
interest in the proceeds of the homestead sus- 
ceptible of ascertainment under such sections,— 
Schlup v. Thrasher, Mo., 229 S. W. 1094. 


27. Husband and Wife—Badge of Fraud— 
Where a husband abandoned his wife, and for 
years kept out of the state, paying no atten- 
tion to the needs of his family, the wife sup- 
porting them, and, when his mother died and 
left him one-fourth of her estate, transferred 
such estate to his brother a few days before 
attachment was issued, such transfer showed 
badges of fraud, and the property was subject 
to the attachment by the wife.—Heidelberger y. 
Heidelberger, N. Y., 182 N. Y. S. 864. 


28. Injunction—Striking Employees.—An em- 
ployer is entitled to the utmost freedom in 
selecting his employees, and all citizens have 
the right to pursue lawful trades or callings; 
therefore, a combination by striking employees 
to prevent by means of threats, intimidation, 
etce., others from taking their places, is illegal, 
and will be enjoined.—Grand Shoe Co. v. Chil- 
ia Shoe Workers’ Union, N. Y., 182 N. Y¥. 8 
887. 


29. Insurance—Accidental Death.—In action 
under accident policy, beneficiary was entitled 
to recover under a finding that “the wrenching 
and straining of deceased‘s body by the vio- 
lent, as aforesaid, exertion in shaking the fur- 
nace, was accidental and unintentional on his 
part, and was unforeseen and unexpected by 
him and said hemorrhage was from the rupture 
of a blood vessel or artery in his lung, and was 
caused by said violent and accidental means, 
and which did, independently of all other causes, 
result in his direct and immediate death.’’—Hus- 
— v. Indiana Travelers’ Acc. Ass’n, Ind., 130 

. EB 


30. Assignment of Policy.—In a suit to set 
aside for fraud an assignment of a life insur 
ance policy to a decedent, plaintiff held not en 
titled to recover interest on value of the policy; 
premiums in the meantime having been paid 
to protect the policy.—Lewery v. Simpson, N. 
Y., 182 N. Y¥. S. 865. 


31.——Burden of Proof.—Where, after taking 
out a life policy providing for payment of extra 
premium in case of entry into military service, 
insured entered such service, but neither he nor 
his wife, the beneficiary, paid the extra premium 
required, relying on the representations of the 
insurer’s agent and his assistant that the in 
surer would not rely on the military service 
clause, but such agreement or statement on the 
part of the agent and assistant was unauthor- 
ized, it did not effect a waiver binding on the 
insurer.—McCoy v. National Life Ins. Co., Iow4, 
182 N. W. 659. 


32.——Deposit of Premiums.—Revised Stat- 
utes 1919, § 6145, requiring insurer to tender or 
return premiums before interposing the defense 
of insured’s misrepresentations, does not ap- 
ply to fraternal beneficiary associations, in view 
of Insurance Law, art. 15, exempting fraternal 
beneficiary associations from provisions of the 
ree laws.—State v. Reynolds, Mo., 229 § 

af a 


33. False Answer.—The fact that the cer- 
tificate, containing a copy of the application 
and the answer mentioned, was retained for 
three months without objection, is not, as @ 
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matter of law, conclusive that the insured adopt- 
ed the false answer as her own; the testimony 
being that she could not read and did not under- 


stand the English language.—Gruberski v. 
Brotherhood of American Yeomen, Minn., 182 
N. W. 716. 

34.——Failure to Designate Beneficiary.—Un- 


der by-law providing that the society will not 
be responsible for payment of death contribu- 
tions or assessments where the deceased mem- 
ber fails to designate any person, if the bene- 
ciary designated is ineligible, as where she is 
the member’s concubine, the amount of the pol- 
icy is not payable to the member’s heir or heirs 
included among the persons entitled to the bene- 
fit under the charter, and the society is not lia- 
ble for the payment of any death benefit; and 
this non-liability is not affected by the fact 
that it has levied the contribution or assess- 
ment for the death; its only duty in such case 
being to return to the living members the con- 
tribution thus levied upon them without author- 
ity—Walker v. Young Men’s St. Michael’s Mut. 
Aid & Benevolent Ass’n, La., 88 So. 232. 


35. Increase of Assessments.—In an action 
upon a fraternal benefit certificate, the bene- 
ficiary will not be’ heard to claim that the in- 
sured was excused from paying or tendering 
assessments, because the amount thereof was 
increased by an amendment to the by-laws not 
validly enacted, in the absence of evidence that 
payment thereof was tendered at the rate estab- 
lished prior to the attempted amendment.—Jen- 
sen v. ne Lodge of ~ O. -U. W., Neb., 182 
N. W. 


36. Insurable Interest—A son-in-law had 
no insurable interest in the life of his father- 
in-law from the mere fact that the father-in-law 
lent son-in-Jaw money and was willing to lend 
him more, coupled with the fact that he was 
kindly dispesed tewards him, and benefit cer- 
tificates obtained by son-in-law were mere 
wager policies and void——Home Mut. Ben. Ass’n 
vy. Keller, Ark., 230 S. W. 10. 


37. Law of State of Delivery.—A life in- 
surance policy, delivered in the state where in- 
sured resided, became a contract of that state, 
governed by its laws.—Langley v. Prudential 
Ins. Co., U. S. D. C., 271 Fed. 776. 


38. Intoxicating Liquors—Contradictory Evi- 
dence.—An indictment for illegally selling whis- 
ky need not name the person to whom the al- 
leged sale was made, even since the offense has 
been raised to the grade of a felony.—Garrison 
v. State, Ark., 230 S. W. 


39. Landlord and Tenant—Rent Regulation. 
—When, by reason of disordered conditions due 
to the war and to the federal war powers, the 
people of New York City could find no other 
homes than those they possessed, and were 
threatened with ejectment or dispossession ex- 
cept upon payment of exorbitant rents, the 
Legislature had power to stay any and all pro- 
ceedings while the danger or peril lasted, the 
owners receiving fair compensation meanwhile, 
but such laws are effectual only while the ne- 
cessity demands them.—Guttag v. Shatzkin, N. 
Y., 130 N. E. 929 


40. Libel and Slander—‘Libelous Per Se.’’— 
Words charging an unmarried woman with in- 
continence are actionable per se, even when no 
Special damages are pleaded.—Ernster v. Elt- 
groth, Minn., 182 N. W. 709. 


41. Licenses—‘Manufacturer.”’—A city direc- 
tory company engaged in compiling the names 
for the city directory and in selling the direc- 
tories and advertising space therein, which 
turned the manuscript thus compiled with elec- 
trotypes and paper over to a bookbinding and 
book printing establishment, held liable for li- 
tense tax under Act No. 171 of 1898, not being 
a “manufacturer” within Const. art. 229, ex- 
empting manufacturers from payment of occu- 

,. Soard’s Directory 
Co., La., 88 So. 251. 


42. Master and Servant—Assault by Foreman. 
—In an employee’s action under Civ. Code, art. 
2315, for injuries from an assault by his fore- 
man, a plea founded on plaintiff’s failure to 
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allege that notice of his injury was given the 
employer within six months after the injury 
and plaintiff’s failure to allege that defendant 
employer refused to pay compensation under the | 
Employers’ Liability Act could not avail defend- 
ant employer.—Nash v. Longville Lumber Co., 
La., 88 So. 226. 


43.——Disposition of Award.—Where the wid- 
ow and infant son of deceased employee, pur- 
suant to Workmen’s Compensation Law, § 29, 
elected to sue a third person, and judgment of 
$4,500 was recovered, together with costs and 
interest, the principal amount of the judgment 
should at least be credited on the award two 
them, although their attorney received a per- 
centage of the recovery.—Kabel v. Lane En- 
gineering Co., N. Y., 187 N. Y. S. 833. 


44. Liability for Medical Services.—Where 
an injured employee had received physician’s 
services and medicines with knowledge that his 
employer had promised to pay for them as re- 
quired ty the Workmen’s Compensation Act, a 
notice to the employer not to pay for such serv- 
ices would not relieve the employer’s liability, 
and, therefore, would not defeat the effect of 
receiving such services as an election to accept 
compensation.—Talge Mahogany Co. vy. Bur- 
rows, Ind., 130 N. E. 865. 


45. Negligence of Agent.—An agent who 
enters on construction work for his principal is 
bound to use reasonable care in the manner of 
executing the work so as not to cause any injury 
to persons working under him, which may be 
the natural consequence of his negligence in 
construction of the structure and its insecurity 
and dangerous condition, and such agent may 
not exempt himself from liability to any person 
who suffers injury by reason of having the 
work so negligently constructed and left witn- 
out proper safeguard.—Wright v. McCord, Ala., 
88 So. 150. 


46. Mines and Minerals—Option.—Under an 
oil and gas lease, giving lessee the right to drill 
for the term of one year, with an option to 
extend the term by payment of a stated sum 
within the year, the mailing of a check for 
the sum within the year, which was not re- 
ceived by lessor because incorrectly addressed, 
held not a valid exercise of the option.—Gilles- 
pie v. Bobo, U. S. C. C. A., 271 Fed. 641. 


47. Municipal Corporations—Dangerous Side- 
walk.—-Though plaintiff had previously suffered 
a fracture of spinal vertebra accompanied with 
slight displacement of the segments and some 
resulting paralysis, and though following such 
injury the segments might have again slipped, 
increasing the displacement and _ paralysis, 
where in fact increased physical impairment 
was caused by plaintiff’s fall on defendant city’s 
dangerous sidewalk, the city is liable for such 
injury; plaintiff being entitled to recover from 
the city for all the ill effects wihch, consider- 
ing his condition of health, naturally and ne- 
cessarily followed the injury received by him 
through the city’s negligence.—Kiefer v. City 
of St. Joseph, Mo., 229 S. W. 1089. 


48.——_Defect in Service of Process.—The fil- 
ing of an answer for a city by its attorney 
waived any defect in the service of process by 
reason of it being served on the city clerk in- 
stead of the mayor.—State v. Hackmann, Mo., 
229 S. W. 1082. 

49. Duties of Officers.—‘“‘The duties of mu- 
nicipal authorities in adopting a general plan 
of drainage, and in determining when, where, 
and of what size and at what level drains or 
sewers shall be built, are of a quasi judicial 
nature, involving the exercise of deliberate 
judement and wide discretion; and the munici- 
pality is not liable for an error of judgment on 
the part of the authorities in locatine or plan+ 
ning such improvements.’’—Harrison Co. v. City 
of Atlanta, Ga., 107 S. E. 83. 

50. -Negligence.—It is negligence to endan- 
ger the public use of a street by erecting or 
placing upon its margin anything which unne- 
cessarily and unreasonably imperils the safety 
of those who are lawfully using the public way. 
ew v. Standard Oil Co., Iowa, 182 N. W. 
66 
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51. Sale of Surplus Electricity—Under Los 
Angeles Charter, art. 1, § 2, subd. 7, 17, 50, au- 
thorizing the city to sell electric current and 
all products of any public utility operated by 
it, the provision of subdivision 41, that no elec- 
tric power shall be sold to a corporation for 
resale or distiibution without the assent of the 
voters, is only a limitation upon the power, not 
a denial thereof, so that the city may sell its 
surplus electric current to a corporation for 
distribution outside the city, if the contract has 
been approved by the voters.—Miller v. City of 
Los Angeles, Cal., 197 Pac. 342. 


52. Street Improvements.—Assessments for 
street improvements based on frontage held not 
unconstitutional, though only repairs were made 
in front of part of property.—Asel v. City of 
Jefferson, Mo., 229 S. W. 1046 


53. Title to School Buildings.—The title to 
public school buildings in territory annexed to 
a city passed to such city by virture of annexa- 
tion without necessity of compensating the 
school township in which the buildings were 
situated, notwithstanding Acts 1917, c. 121, pro- 
viding for appraisal of property in annexed ter- 
ritory, such statute having been repealed by 
implication by Acts 1919, c. 84, without a sav- 
ing clause as to rights given under the former 
act.—City of Jeffersonville” y. Jeffersonville 
School Tp., Ind., 130 N. E. 879. ' 


54. Negligence—Intoxication.—In viewing the 
conduct of one who has voluntarily become in- 
toxicated, his drunkenness affords no excuse, 
and he will be judged as though he were in 
possession of his taculties and charged with his 
failure to avoid the consequences of another's 
negligence, which could have been done in the 
exercise of ordinary care.—Fairburn & Atlanta 
Ry. & Electric Co. v. Latham, Ga., 107 S. EK. 88. 


55. Railroads—Amendment to Process.—In an 
action against the director general of railroads 
for an injury occurring prior to the federal op- 
eration of railroads, where the petition and proc- 
ess were served both on the director general 
and the railroad company, and the petition as 
amended alleged a cause of action against the 
company, a propoesd amendment to the process 
striking the name of the director general and 
substituting the name of the company as de- 
fendant was improperly disallowed.—Byrd v. 
Hines, Ga., 106 S. EB. 925 

56. Federal Control.—Under Federal Con- 
trol Act, March 21, 1918, §§ 1, 8, 12, and Trans- 
portation Act 1920, §§ 202, 206, 211, the new di- 
rector general, appointed pursuant to section 
211 of the Transportation Act, is the proper 
party plaintiff in an action to recover a claim 
accruing to the United States or to the director 
general during the period of federal control.— 
Hines c. Struthers Furnace Co., U. S. D. C., 271 
Fed. 792. 

57. Liability for Fire—Where property was 
fired by spark from a locomotive engine when 
the railroad was under federal control, the ownm- 
er properly brought his action against the rail- 
road company, despite Federal Control Act 
March 21, 1918, § 10, and General Order No. 50, 
issued by the federal director generai of rail- 
roads.—Beebe v. Minneapolis, St. P. & S. S. M. 
Ry. Co., Wis., 182 N. W. 743 

58. Limitation of Actions.—Transportation 
Act 1920, § 206, par. F, providing that the period 
of federal control shall not be computed as part 
of the periods of limitation in actions against 
earriers for causes of action arising prior to 
federal control, excludes from such periods the 
period of federal control from December 31, 1917, 
to March 1, 1920, and is valid even as applied to 
a cause of action for personal injuries against 
a carrier, which was barred February 28, 1920, 
when the act was approved, as there is no con- 
stitutional prohibition forbidding the removal 
of the bar of limitations against causes of ac- 
tion based upon debts, claims, or personal de- 
mands, even though the bar has already attached 
when the act is passed, and the power of Con- 
gress to legislate upon this subject-matter rests 
on the same basis as its power to pass the other 
acts relating to federal control.—Standley v. 
United States Railroad Administration, U. S. D. 
C., 271 Fed. 794. 




















59. Sales—Conditional Sale.-—Where one to 
whom property was sold under a contract of 
conditional sale, duly attested and recorded, sold 
the property to claimant and absconded, with- 
out paying the price, the property was subject 
to attachment in an action for the purchase 
money, notwithstanding the sale to claimant.— 
McCray v. Bledsoe & Holmes, Ga., 106 S. E. 920, 


60. Warranty.—Where threshing machine 
buyer notified local agent of defects, and where 
agent, pursuant to such notice, sent experts to 
remedy the defects, the buyer’s failure to notify 
the home office of the defects, as required b 
the warranty, did not defeat recovery for breac 
of warranty, on the experts’ failure to remedy 
defects, since the only purpose of such notice 
was to enable seller to remedy defects if pos- 
sible-—J. I. Case Threshing Mach. Co. v. Tate, 
Col., 197 Pac. 764. 


61. Specific Performance — Option. — Where 
one having an option to purchase property per- 
mitted it to be sold to a third person before 
exercising its option, it had no equitable inter- 
est in the land which would support a suit for 
specific performance, but was limited to an ac- 
tion at law for breach of the contract.—Triesch- 
mann v. Blytheville Steam Laundry, Ark., 230 
Ss. W. 3. 





62. Taxation—Charitable Purposes.—A Young 
Men’s Christian Association, incorporated to 
promote the moral, physical and educational 
welfare of young men, and supported in large 
part by voluntary contributions from the pub- 
lic, which in its practical work, as outlined in 
the opinion, actually carriers: out those purposes 
by a system of moral, physical, religious and 
educational training and influence for the bet- 
terment of its members and the general benefit 
of the community, is a charitable organization, 
and its building, in so far as it is actually and 
necessarily used for those purposes, is exempt 
from taxation under section 6301, Rev. St. 1913. 
In re Young Men’s Christian Ass’n Assessment, 
Neb., 182 N. W. 59 


63. Notice.—Where a board of county tax 
assessors makes changes or corrections in tax 
returns under section 1116 (k) of Park's Pol. 
Code, relating to the duties of such board, it 
is the duty of the board to give notice to 
the taxpayer of the change, either personally 
or by leaving same at his residence or place of 
business; and service by sending the notice 
through the mails is not compliance with the 
statute, except in case of non-residents of the 
county where the returns are made.—Linder v 
Watson, Ga., 107 S. E. 62. 


64. Wills—“Children.”—In a will giving the 
property to the children of testatrix, a provision 
that any amount allowed to any of the children 
on a claim for personal services to testatrix or 
any of the children should be deducted from 
the share of the claimant does not authorize 
the deduction of the amount allowed to the son- 
in-law for the support of an adopted child of 
testatrix to be deducted from the share of the 
daughter who was claimant’s wife, since the 
word “children” cannot be extended by con- 
struction to include the husband of a child.—In 
re Vervoren’s Will, Wis., 182 N. W. 731. 


65. Witnesses — Privileged Statements. — 
Neither death nor divorce destroys the privilege 
that a spouse has under the rule of evidence 
that prohibits either one of them against the 
will of the other to lift the screen of privacy 
to public gaze and disclose statements made in 
private to each other in any conversation be- 
tween them during their marriage relation.— 
Wiggins v. Tiller, Tex., 230 S. W. 253. 


66. Workmen’s Compensation Act—Duty te 
Furnish Forms.—Workmen’s Compensation Act, 
§ 56, providing that the Industrial Board shall 
prepare and cause to be printed and on request 
furnish free of charge to any employer or em- 
ployee such blank forms as it shall deem requi- 
site to promote efficient administration of the 
act, does not impose on the Industrial Board 
the duty of mailing or transporting the forms 
which it is required to prepare and cause to be 
printed; “furnish” meaning to supply or provide. 
—Wright v. Weil Bros. & Co., Ind., 130 N. E. 878 
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